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There has been vigorous public and academic debate in Australia on the question of whether the forced removal of Aboriginal children from their families (the ‘Stolen Generations’) constituted genocide. Commentators frequently invoke Article II of the United Nations Convention for the Prevention and Punishment of the Crime Genocide, 1948, to both support and deny the claim that Stolen Generations were victims of genocide. Indeed, despite much dissatisfaction with the document, most commentators generally accept the Genocide Convention as the benchmark standard for defining genocide. Over the past decade, the International Criminal Tribunals for Rwanda (ICTR) and for the former Yugoslavia (ICTY) have generated precedents which have been groundbreaking in terms of understanding genocide and determining culpability for the commission of the crime. However, this jurisprudence has received little critical attention from scholars of human rights law, much less from commentators involved in the debate on the question of genocide in Australia. 
This presentation analyses the potential strengths and weaknesses of the claim that the Stolen Generations constituted genocide under international law, using principles of jurisprudence from the judgments of ICTR and ICTY. In particular, the Tribunals have had much to say on the difficult question of determining intent (the requisite mens rea for genocide), which has become a controversial issue with regard to genocide in Australia. Further, this jurisprudence sheds light on the issue of how to distinguish genocide (prohibited by the Genocide Convention) from cultural genocide (which is not prohibited by the Genocide Convention), another key issue in the debate surrounding the Stolen Generations. Finally, a consideration of these sources provide further explanation of the actus reus (criminal act) element in genocide, particularly with respect to determining the nature of acts which could render an individual culpable for the crime of genocide. 

While there is no immediate avenue for the prosecution of a charge of genocide within the existing international judicial system in relation to the Stolen Generations, there is clearly value in using international law to inform the debate as to whether the forced removal of Aboriginal children can accurately be labelled ‘genocide’.

