ABSTRACT - SHERI P. ROSENBERG

DIRECTOR, HUMAN RIGHTS AND GENOCIDE CLINIC; DEPUTY DIRECTOR, PROGRAM IN HOLOCAUST AND HUMAN RIGHTS STUDIES
BENJAMIN N. CARDOZO SCHOOL OF LAW

15 JANUARY, 2005  -----   *Panel III, IV or VII.
“PROMOTING EQUALITY AFTER GENOCIDE: BOSNIA AND HERZEGOVINA”
The paper interrogates liberal notions of individualism upon which international human rights and equality law principles rest in the context of post-genocide-nation-building. Like in other nation-building scenarios, courts and the law play a vital constitutive role. In order to respond to its mission, individualistic notions of equality must be reinterpreted where societies have seen mass violence based upon ethnic identity; where the ethnic fissures that precipitated the violence, alarmingly, could erupt at a moments notice; and where ethnic identities play more than a rhetorical role. In other words, the horrors that have been perpetrated ostensibly because of ones membership in a particular ethnic group raises serious questions about liberalism’s almost dogmatic attachment to rugged individualism when it comes to providing redress. 
In post-genocidal contexts, a substantive approach to equality, which recognizes structural inequality and is conscious of group membership combined with recognition of collective rights, provided such collective rights do not infringe upon individual rights, must be employed to promote the goals of equality.  An analysis of the anti-discrimination jurisprudence of the quasi-national legal institutions established under the Dayton Peace Agreement provides the forum for this exploration. After setting forth a brief history of Bosnia leading up to the war and the institutional framework created by the Dayton Peace Agreement, this paper analyzes the salient equality jurisprudence of the Human Rights Chamber (Annex 6 to Dayton) and the Constitutional Court (Annex 4 to Dayton). 
By employing a strict Aristotelian (formal) approach to equality both courts missed opportunities to pursue the Dayton Peace Agreement’s mandated goals of “reversing ethnic cleansing” and remedying the injustices of genocide. An individualistic notion of formal equality is not a realistic, theoretical basis upon which to promote equality in a post-genocidal environment; one where the very concept of the State is hotly disputed and rests upon ethnic inequality or domination. A substantive approach to equality that recognizes and addresses historical inequality is necessary to devise a theory that responds to the competing claims of the state, group and individual. The paper then sets forth legal principles that should be considered when evaluating discrimination claims arising in Bosnia (including cases that will now be brought to the European Court of Human Rights). The legal principles operate at a high level of generality and therefore apply also to other transitional countries with strong ethnic cleavages.
